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Pl aintiffs,
No. 38544

M IIIORANDUI'I_v5_

Tt.i[ ts01RI] 0r LAND C0lii',lls5l0lltRS Ai\lD-iHI iiLirr',tTilINT 0F s-iliTt L.ANDS 0F TliE
S'fr\T[ 0F i 1Ci1-ii\l']4,

Dcfendants.

I

f LUII-lf i*!-qg-!-UpJ!i,ty!*!IlilLryq-*'lg-lltr

Plajntiff alleges jn amended conrplajnt for Injunct'ive and lliher Relief thet

mctTrb{:rs of t6c 14ontana lljlcls ness Assnc'iation (l'il,JA) use and en,joy the ai'ea int,rilvcrj

in this con'i.rovcrsy. It is Lrnclcar vrliat "ai ea" ij,hey usc and enjo'r btti Linder i.il,:

guise of sucir statcnent t']l'lA abtrrrp'hs tri atta jn staniing 'in tiijs act jon. Pl a'iiii jff i

s-it.r no arr-thcritll to s:Lrprrolt i.irc-il s'l.arici-inq, ji. 'is tllL'rely sairi tii'rt til*,v 1Jc: liilr'i

errjov Lirn "ar:r ".

1'lre on1.y "at^ea" in q'1sst'ion jn t.his action is 'l9.9.l e.crcs cctii,rincd j:l

a riqlrt. o'i ya! .i6pf icaj:ioir by i.he fiat jonal Park Scrv ice (l'JPS) aci"oss iire llt.l oi

Scction 36, iclinship B sr:ulir, range 2B ensi, 14"P"i'4., Citl^bon Cctliti.y, i'1i',;i-i';irt-r..
I

Thai scct'icrr irag i;ii.'t ni the criqinal grlnt of liinri t.o titc Stet* c'i'1..;l;i.'::i:

unclcr i;he terms of t1e Enabl j nq Act f or tire strnpori. or' t,lt: ccilrlloll scltc0l s. !,1t'l<-c

Fcbrlary 28, l97l tne tract of st,rte lancl has bi:cn leased to I'il'. Jc.-' S ' Bassti.i,

Route l, l-ovell. rrJ-voningt "in accor"clance l't-i i.h Clr:tpict^ 4, i'ji.le []l , il.C.t'l. .l947"

l,lr. Sassett qave hjs conscnt to the proposecl rigitt, of'uity and tirrr. cot.lscnt

iiCi:(:rr^!tliir jcd iriPS'i atii'!ir,'1-1'ri,:-, -c pgrlr,t'ipi''l f,.ri Sgti-ion tll*!rrii, I r.il- l?47"

Any leql-l rjqht lo use apcl enjoy st'ate lancl constjt.irtcs a.n intcres'b or'

csiaic"iir si.ate lanrls. l',1:'. Biis:l-i-i: pi'e::i,i'i':l-i, i:tt"ilis tllc oitl.v lcls': on"Ll;: s

lancl ir1 question anrj that lease is for tire purpose of 91rclzing caLile' ii'^'
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is the only person entitled to use and enjoy the state land and all other

persons may be depriverj such use and enjolment. in spoekjng of schocl trust

land Article XI, Section ll(2) of the llontana Constitution states: "no such lancl

or any estate or interest therein shall ever be disposed of except'in pursuance

of general lalrs providing for such disposjtion, or until the full market value

of the estate or interest disposed of"...has been pa'id or safe)y secuned to the

state," l'{o lease, easement or other estate or intcrest in the lancl in question

has been granted to the I'ii'JA. The l'1lllA and its menrbcns have no 1ega1 right to usc

and enjoy anJi part of the state land contained in section 36, tovrnship B South,

range ?B tast. Therefore lll'lA and jts mcnrbcrs have no leqa'l right t'trrich has bcen

'infririged upon or lvhich can be proLccted b.y this action. S'ince Pla'inli1''is irave

nr: 1ega1 rights to be prot.ected in this matter Plaintif f cloes not have sta.nding.

TTII,

FACTS

The Department. of State Lands (department) first became ar,rarc of the fedcral

govei'iiixent's interest in the state tract in ear'ly .l969 
r.rhen the BLtrcart of Lantl

[.lanaEr:merrt initiaicd cliscussions vrith the department for tlre purpose of acqLrjl"jnq

by trade this and other tracts. The department proceedcd l'rith thc necessari/

appl"ajsals for the exchange ancl by Oct.ober 
.l970 

had determined r'that is considcrc,:i

an equitablc exchange involving both mineral and surface riqhts. llot'rcvc:^, p:^ioi"

to t.lre 0ciober rneeting of 't.he Board of Land Commiss'ioners (borrd) it t'tas lerrncd

that t.he Enirbl jnq Act appearec.l to I imjt the feder,al 'lands in'rolve,'l 'in tlre e;<chanqe

t.o non-m'ineral I ands. S'irrce that tinre the appi"a'isa1 by thc f ederal govcri,:ttcn'L f ot'

one reason or another has not been ccnpleted and submitted to the clepartmeilt.

In June, 1974, in continuing preparation for the pend'ing exchange, the

departnrent'inspected the tract and prepared a Recreatjon Potential Evaluatjon a

eopy of r.rh'ich is attaclred hereto as Exhibjt A. The Recreation Pct.cntial [valuatjorr

system i s ii method by wh'ich the department attempts to give apprcprie.te consi c!:l'4.i.'ion

t.o unqrranti f ied errvironnrental amenit jes r'ihcn it makos a decis jorr, Thc tract in

crrr.q'l:ion rafpd a point total of 37 out of a possible 2.l5 and to clate'is the lol'lesi

-2-
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class.ified tract of state lands v/hich have been inspected

0n 0ctoben 
.l5,.I974 the department rece'ived an application for a rjght of

t ay eaeement from t.f,. ruational Par^k Service (t'tpS) across po't'ions of the i''lla'

section 36, tot'tnship 8 South' range 28 East conprising i9'9'l acres' A copy

of that appljcation is attached hereto as Exhibit B.

0n October 27,,l974 thc clepartment inspected the area pursuant' to Sec'Ljon

Br -Bo3(2).

0n Octobcr 25,.l974 Tecl Schrvjnc.len, Co:rmissioner, Dcpartmcni of Statc Lanrls

iss*cd a mi,lroi.iiriclunr to the horrd infoi'm'ing iheil oi {:ire ea.scrtcnt o'p1l'iicL!'ion ali'!

the background c.onccnnjng the state t.ract. A copy of th:rt n::ilci'erllluiit js ati:iiciicil

hcreto as [xh'ibit C.

0n Oct.ober 3l , .l974 the clcpartment submitted its conncn'Ls to tlre Envjronniental

Q*al.ity council (EQC) r,ririch puts forLh the clepartmeni's pcrsjtion on EQC's gtticle-

l.ines. A copy of those ccrtments is attachecl hereto as Exh'ibit D'

In o'cJer to alior,l publ ic involvernent jn the clec'is jon, the clcpartment 'issued

on llovember lB , 1974 a llotjce of Pencljng Decision a cop-v of rrh'ich is at'teched

hereto as Exhjbit E" The pLrpose of thc not'ice vras to nra!,:e govcrnnent aqencics

and t.he public afJare o'F t.he pcnding clccision and request thcir coi"'r3nts' Tii:

noticc drscriberl the tract, its charact'erist'ics ancl thc c!ecis'ion to be n::de'

0n Deccmbcr g,'1974 the rJcpantment hacl preparcrl .r de'failed st':tcncn-t of

cnvironine'1ar impact a copy of r.rhich .is attachecr hcret.o as [xh'ibit r. -ii;: clc'fajlcd

statement I,ras compilerj in the form o'F r,rhat is gerrerally reilarded as an cilvjron-

mcntal jmpact staiement (rrs). That statement l'ras mililed on Dccember l9' .l97'1'

0n Deccmber l6 , 1g74 the board granied the right of rlay easclTlent to i'lPS for

the construction of a road"

TTT
II T

ljl:lliiii[,1!*4Tl!!sill_qqiiil_lt]'iqr,__![_r]1_-!-rjJl[!1l-D1r]lj! lrQ qry-rqil'lilli

The cii:pe'i.itrclrt,s involvciricnt in tiri:-it.'ansp;it^lt Po.rcl Prcjcc'i is t;r'itri:":il a'trj ca''i

not be considered a major actjon on the part of t.he crcpar"tnrcnt r'rlrich sign'ificarrtiy

affecis the environncnt. The entjre roacl project totals appro:lirttately t12 nrjles

-3-
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from l'Jyoming State Secondary Road (0208) to Fort Smith, Montana of rvhich approxi-
mately 3/4 at a nrile crosses section 36. In order to cross the state section it
is necessary for t'iirS to apply for and acquire an easement jn accorclance r.rith
Chapter B, Title Bl, R.C.M. 1947 

"

In l97l the leqislature passed the "1,{ontana Environmental pol icy Act,,. Tirc

substance of the act. as it appljes to actions taken by the departmcnt is founcl in
Scction 69-6504 R.C.l'l . 1947. Summarily that sec'Lion requires thaL to the fLrllcsr

91-!,9$-p-05:1b]9 al I agcncies of the state shal I includc in every rcccnmendation or.

rc1''0r''i: cin pl^oposals fcr projcc'is, lcllislatjon anc otitsr Uij,rli actjolrs o'i s-la.i:e

gcr/ci/"'il^:]ol1i t"lltich siqnificantly affect the qLrality of tlic iii,,t:rn cn'riror,:i::;r,u, a

cle'i:a'i I ed stat:c;lent on

(i) the environmental impact of the proposed acLion

(ii) any adverse environm:ntal effects uhich canno'L be avoiclcd should the
proposal be inrplrmentedo

( i i i ) al'iernatives t.o the proposed action ,

(iv) tira relationship bett,reett local short-term uses of niln's ct.l,/ii.ori:rcnt

anC tlre ma j ni'.cirance and enhancement of I oncl term procJuctivi ty, and

(v) any irreversiLlle and irr etrievable conmitrnctrts of resources r,rhich vroulcl

be inrro'ived in tira proposcd.action should it be 'implenrented (cniphasis a.lccc). prior
to mal<ing; any cletailed statcinent, the state agency must consult r.li lh and cbtain

c0ni;rcnts of any statc agency vrhich has iurisclictjon by 1arr, or speciai cxper -bisc

t'ritlr respect to any envil'onmenta'l irnpact involved.'Cop'ies of ilrc stale;irciii anil

ilie cc:;:nlents and vicus of the appropriate state, fedenal and local agencies, vririch

are authorized to develop and en'force environmental stanclarcls shell be made

available to the governor. the envjronmental qtrality council and io the publ-ic,

and shal I arconpany the prnposal through tlrc e:t jstinq cigcncy rcv jel,r pt"ocess.

/ t 0n 0ctober .l5, .|974 the clepartnrent. rcccjverj f rcn lrlPS an .rppl icat jan .1'oi 
a

r jiii:i oi l;;ly ias*;,;.:ni; icross s,:c'i.'ion ,16" Tiit cascirt*it'l anpl ica.[ joir -is ;'ol^ a

200 ft. r;ride right of t'ray covering a total of l9.gl acres. If it r,vere not for
the contrclversy associated lrith the fecleral transpark roarJ projcct .itself , it is

-4-
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,liI ii doubtful that a 3/4 mile easement across state lands covering a total of .;9.9.1
il

allz )l acres of land vrould be subiect to a court action. The department did not considerll

' ii 
the easement appf ibation as a major departmental action wlrich r,rould significantly

4ll affect' the environment or l'rhich would require a detailed staternent in accordanceil

5ll |,|ith Section 69-6504. The tract rated very lolr on the Rccreatic;r poteniial Evalu-lt

(- ll rl.ia^t ll crtroil' thc're is a large polver line ihrough the tract and ther e is a presengyll
'l ll ^,, .i ^ +./ Il cxrsting road throuqh the tract. NPS appiication for cescngit fol'lor,.rs gre o:risi.in1il

0 il roid atid jt is the clepartmettt's uncicrstancl'ing that tlic propcler':l lii:l,r rorrj vr-illil

o tl 1:cl'1 r,.,.r. 1,^ ^.,;^+.:*^.-^^rv | 'l 
!/r rrr''r ihe existinq roacJ- ilot'lcvcr, ilte clepartment r,;as cogn;'rnlrt oi the c;rci j*r e :,1ii

In ll ntlblic al'iarencss associated r'rith the project. Aiihough uncler no s.laiu..or.y obiiga*'-il
II

| | ll f innt I ll "'r:tt' the dcpartment desirecl to receivc coiiurcnts and clata regarcl.ing thl ihcn pc:r1.iirgil

l2 
"l 

eascment appl ication. Folior'ring the on the ground inspection of tilc pr"opcscd cesc-l,

f 3 il mcnt, t'he clcpari-ment issuecl on Nr:vernber lB, 1974 the t\oiice of perrciing Dccisicir.
l4 ll 1'hc I'lPS issttecl a volLtminoLts clraft and final environmental impact statenent vrh.ichll

l5 ll inclucled ccmments from rrarious state agencies with an intcrest anrl expert.ise jntl

l6 il th: nLatter and sevoral puhl ic interest qroltps inclLrcl'ingl i:he pla jnt,iff l,iontaitrli

17 ll !'ijldenness Association. 'lhat irripaci: stateinent ac.lcJresserj itself to ti.rc eniir.etl

ls ll projcct inclurJ-inq the state section sLrbjeci to this action.
lO ll Tl

'' ll llle I'J0'Lice ot'Pending Dccisjon clescribes the st.rte sectjon inrrolved, list.s
20 ii it's clt:rac'Leristics, notifies t.he recipient of the clecisiorr pcncJjriq gn the eascrrrni";il

2l ll appi'icaijon anri requests commc'nts relative io the env'ir^ornrcntal inrpact of -1re
ll

11 ll .t^^ i ^.:,
" ll 

decis'ion" The ltlotice of Penc.li'ng1 Decisjon r.;as sent to tire various sia.re agraircics

n ll t'lj'l'it an in'lere;t ot' expertise in thc nratt.er. com;nents rjgre ncccjveil includingttl

24 Il thosc of pl a intiff l'lon,c.ana f,Jil clerness Assoc.iation.

?"5 ll Tile cllilart'ment thcn preptrforl a cletailccl statement r,rhich lvas fin:l.izcrl onII
il

?5 ii Dece:rbc'r 9, 1974. A copy of JL;clge Rattjnrs frcl,.r regardinq ths .ina:lcluacy ofiI
lt

27 ll l'illsrs env;'r'onmenta-l statcmenl as it. appi ied to the stat.c sec1. joil \.,rs cbl-rinerl andtl
1,

?., il ciii.rs idil)";-r:'i "in 
;'i^:;: ;tl^ir't"iolt of i ii;: ii;piir'irnr:i-ri: ,s statc;ir;itt . -,",.,0 

6r:,1.r,.t .t:nt , s strte_il

29 ll mcni incjudrs: (i) tlre environmenL.al inrpact of the proposerJ acf-iln,

30 li ('ii ) any arJverse environmc'ntal effecLs r,.rhich canno.t. be a.voicleil si:oulri ilreI
il

erar: i i

I ' : 
";:'; 66. ll'.r" r'::,1. I .
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road be constructed,

(iii) alternatives to the proposed action,
(iv) the relationship betleen local short-term uses of nran,s environnent and

the maintenance and enhancement of long term productivity, and
(v) a'ny irreversible ancJ irretrievable corinitments oi" resources r.rhicir rrorrlcl

be inr;ol'ed in the proposed action shourd it be inrpr eirented.
Th: statement was preparecl in the form of an EIS because it contains the

criteria and'iornat that thc prrblic and other governnenial agc:i:ics norm.iliy rnyicl.r
in r^eqord Lo cnv'iv'cnmental clecisicns. The ll0i:ice of pendjng Dccision cori:a.incil nucir
o-i the same informa'lfon. The statemcnt. rvas mlcJe available to the goveprol^, ti:e
Bo'trci of Land ccinmissioners, t.he environmental QLrality council and to the publ ic,
a'nd it acccnpanicd tire proposed action through existing agency reviel.r process.
Tlic'rcforer eVei'l thouqh the cJetailerj sta'temen't r.ras not rcquirecl, it dicl mee.L ilr:
requirc;ncnts of I,lEpA"

Tl:e llPS's final tnvironrrental Impact Statenrent r,/c-rs ar appenriix to ihe
de;rartncnt's si:at'elrcirt ancJ is a part thcncof " The clelrr.trnent ,s s;tetc.::nt ac.l,li.::scs
itsclf to the si:'ai:e land involved in thc projcct arrd ilrr llps,s stetc;,ent acidr.csses
tlrc enr)ire roacl project.

The 91u'idel jnes acloptecl .by the [0C impose rro 1cilal obl iqation on the ctcpartrncni.
s*ction 69"55.I4 R"c'l'1. I947 csi:abl'ishcs thc clrrties of thc dir ector anil staf.i. oi. EQC.

i{ci';here '!rr tiiose clutics is 'bhc counci 1 given the ;ruilioritir.lo r{cp-l giriclel-ines or.

rtilr)s t^rlticlt rrc birrcjinq on tlie executive agencies. . [Q0 ir an ar;r of 1.!r:: lcqislri-.irro
br0nch.rnij an1'r assertion of such authority is a violat.ion qf i.he separ.ation oi"

polrers conccpt as establislred h3r Ai ticle IIi, Sectjon I of the Consl;itLriion of tti:
State of l,lcintana. 5j1}_q__yrl_q15gr1,13Z tlont. tZ0,3t4 p.Zd C49 (.i957); Ari.icJc V,
SccL'ion 9, Ar"ticle VI, Section 7, Constitution of the State o.f l,lontalrr; Tii.le Blir,
Il..C, lr" lt't7

Al^t'ic'ie ,utl, Section i} of the Constitution rrcsts the execrii:ivc i)oljsr.in the
govornol" vrho si:rll see tirat the lalvs are faithfully erecuted. Arr;.r;111.,rpt by il::.,
lcq"islativc bnanch to insrtrc t.hat thc lar^rs are faitlrfully exccrrtc,J r,:oulcl lL: an

-6-
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attempt to usurp the executive authority and r',ould violate the separatioir of

pcl jsrs cl ause.

The dcpartment'jnformed EQC jn the letter dated Ocioher 3.l,.l974 tl::t the

guidel ines are not mandatory but mere'ly broad procec,lura1 gLriclelines tn assisrl the

siate agcncics in the preparation of uniforrn inrpact stalc;lcntr. It hes bi:n

n?cessary -in tl:e past to deviate from the grridelines arrd in p.rrt'icul,r.r t,ht suqgr:ted

t.inte 'i't'.t,:rts.

Thc clcilar''filclrt did adopt guirlclirrcs in lgTll for gcnrrai p;.occdirr-rs to lt,.t LuL::l

in ilre preni'rir'i;icn of cnvironrrenial inipact statencnts; thosn gtriclel jl::s l'rcl'n i'cv isr::i

in Septcnbcr .l973. 
Thosc quidel incs r,lc're adoptcld to .-rssist tlrc c!c1-.lrtr,rt:iri: 'ln

evalLra.Ljng nrajor act jons lvhich sjgnif icantly affcct tlre environncnt. Tiir !',i-i"lc'!inc:;

are gcneral jn forin and not applicable to tire present sittraijon. Thcy clo no'i.

contcmpla'Le a s jtLra"f ion in vrhjch the s'[.ate clec jsion is a snral'l prri: o-i a i'cdrra I

project'io'r r'ilric;h an extensivc EIS has been prepared. The clepartn:ent flas r,rr:rrr no

statutory ob'ligation to adopt those qu'idel ines and does not consiclcr then mrtidatorlr.

tvcn 'if appiicd to th: dcpartrnent's p'rocedurcs in this mettcr, thc gtticl:i itr:s

are qua'lif jod in that the.y must cori"espclnd uith clepartiiicn'fa1 slatLrici'3i rcsFltsii.:il'i-

t.i eE, a'i ti:e I east cost and 91r'catest benef jt to tlre prop'!e oi iion'iai:r. 'iil:

dcl:artrncirt's gtridel jncs and er.ren l,lFPA 'itscl i niust bc vjer'red in liqlri: oi i.l:t bolt'il':;

etrri the clepirt'mcnt's constittrtional and s'catuto'i'y obl igla'cions. I'i is ill: Boai cl's

duty i:o aclinitristcr state lancls so the state ma.y reccj'ive t.hc nilxitttLtrit t':tt:t'n t'l-ii;ii

thc least iniur^y occurrjng to the land. Stat.e ex tlej. iiron'ir::-rrl-11.-j .,--:,'.!j!. 
.l47,

_-_".-

tiont 45, 54., (.l966).

T;le depa rtnli'ttr s gu'iclel ittc: ;rntl I'lIPA a'r"c sLrbject to Boarr]'s cc:rsi jitti.in:t.r.l llilj

in ar.lininisi.ering sLaie lands and thcy bccomc il,^"al id trl:rnstatu'r.cl y oh1 ii1a'Li on

tlie trust fnv" rririi:h

thcrei.ri th. /trt i cl e

liir 0i. coi.ri:i' i li , l97A

statc land. Construction

constrrrcLion of the road.

the state lanils I'rcre grrnt.cd 'is d'inrini strorJ !:ccaLts.e of cci;rnl ia,rc:

X, Sect'i an 2, Cons'i.itirticln of tlre Slate of i'lontarta.

i'li)ii airpf icd f ot' an easf it)citl. aci'u:s 'i.i l: li. !l iic;'l:s o''

contracts had been arlvcri.i sed ancl bitls .*cce'i';td for t he

Tlrc dcparLment. rt-.ce'ivccl sevcral I cttcl"s ...nd phone cal I s

-7-



from the successful bidder stating the urgency of the grant of easement. if the

easement r.iere not grantecl quickly the bidder lvould be forced to l'tjthdral'r hjs bjd

apd the entire project could be clelayed or abandonecl. The appraisedvalue of tiie

lanC and ccmpensatjon to the trust l,roulcl hre six thousand ciollars ($O'OOO) for the

.|9.9.l ecres. If the pr'rject r.rere de'la.yed or abandoned or jf tile biddct't'rithch^ett

his b'id blie trust could have been deprived of the $5,00C coirpcnsation-

Thc qrarli; c'i cascnent does llgl- guarant.oe the constt'uction o'f, thc rord. llith

the prr!rl ir: cliltr-lrrc;^sy and lcilal pi"o!rlcris at 'i.he f edrral lcvcl e::tcciei:crl rritit i.il':

rc:C 'i'i.: is qgi i.c pcssiblo tll;rl the roarJ nay ncvel. bc co:tst-:'t'ciccl d::pi.i'': t!l: st.'.t:'l'

grant r;i c:isc:rr:t:n'1. In such an evcnt the eascntetrt tvoulcl be cartcel lcd an'j iite trris"

LroulrJ retain the $6,000 compc,lsatjon. The Roard vjct'tod tlie grant o'i erse:tcirt a:: tll-'

nrsans to gccure the largest m:asure of lcqitimate and rcasoirlblc advant.age io titi:

tru Et "

The Boarcl o-l'Land Commiss'ioners lras la.rge d'iscret'ioltary poticr over the sirbjc'cl

of the trust and in the cl,{spcsition of any interest in the land hcld in tt'ttst.

!-,.q!9- -i:I*!-ctJ,l-i-ilp-ioff-8&-q!q(, sup]"a . p " 52.

In tiris"in:;talrce i.[e clepnrtment corrcluc"lccl a recrcrtion po'icnt'ia'l cYalitei.-ii'il

in Apri I oi' .1974. 
Subsequen'L t.o the ease;reitt. appl icatioir i i irispccf ed tite arcr.

rcvie:red tire iiPS's IIS, obteineri a copy of JtttlgJe Rai.tin's 0l^clcr, issu::C t'he

noi:'ice of prnd'iiiq rlecis'ion anr! tlre cletailr:cl siatemetlt on t.he li:nrling acL'ion'

In app'ivinq l.lt:PA each sovcrnnental actioir nrus't bc v jel'r:d in l ilnt oI t:hc

fac'i-s arrrj ciy'cumstances of the indir,'idual case. The facts Lrcicre i:ii: court in

this ca::: a1^e h'igrh1.y uirusual 'in i:crms cl' t.he departrncn'i.'s act'ioris. i'!lvct' L'c','ct^c

has -Lhi:i e hecn a ful l scale fcrJeral impact stal.cment on a pi"liect th.ri involVc:i a

clccis:cn by the clcpartnient. The depari'nrort.'s action ntust noI be con'i'tt:id l'ti'iit. oi'

eqlctt.d i.,1, tlx: const,ruction o'i' tire Trlrr:,pa,'k llcacJ. Tlic l^t;id j s a f ':cilr"al pl'ojtci

, diven r,;iri ch the ilapar.trrt:nt has I ittl e or l'i{) control . The clcp:art'incnt.'s act.'ion i s

l-ir,,-i l.*,-l i;o i,it;: rlriiit-r; oi' casi,lii-'n"[ ec;'oss .l9.9"l aci'oi oi siai.r 1.:il'l arlri :l r;'c .i :s

en,rjroiirnlntal coitsjderatjons. The department can not be expect'od to prcp:l)"c a

full scale EIS on a fecieral project for lrhjch there has alrcad-v hrcrn an Ili.

-B-
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prepared. To require the department to dupl jcate the efforts of I'!PS on a fedc-'al

project r.rould be a t,raste of taxpayers tirne anci money' The pLll"posa of an EIS'is

to adequately acqgaint the agency with the possible cnviroi^r:ncntal ri'rij'i'jcatiotts

of its clec.ision anrj thereby heip ef inrinate or alleviate undesjrebll envirot:rsntel

e-ifects. Even if the clepartmcnt vrene required to asseSS i:ire effec|s of t'il': rcarl

o-i,f r:f the state trarct, it. coulri clo nolhing to chanqe or controi th: project cttce

i.t lcrvcs thr staie t.ract. The boarcl's clecis jon to $rclnt or c!nllv t'he casc''1:rli' doos

ilob c.onstruci: or pl^cvcni c0llstrtlction of the roacl; it titcrol.y aililrs or <l'irallc''t:;

tire t'ti'l to ct"ctss tlte siate tract-

Thc Transpark Roacl project in its entirety is a fcc!cl al pr"ojrci. pl"lpcl"1,rr p1.''r j; .,-"

ab'le hy a forlcral court. If ti:e l.lPS EIS is inrdequate irr a.lly r'Sn*ct ot" if scit:

envjroirinental aspect, inclrrrling the s'tato tract, hls not bccit glivcn pi'0irel co:.isicl;''-

aticn Plairrtiff 's r.el ief I i es in a federal cotti"t.

iV

iiPS APPI. jCATI0l'l l'lEETS RIQUIR[l'i[:'lTS 0F cllAPTIR B, TITTE Bl ' P"c'l':' 1947

sectjan 8l-308(l) R"C"l,l. 
.l947 

'-cor.t'ires tha'[ an r.pp1 icai'jcn fni' a'n eascr]ri]i" cr

s.i;itr: lr,rrds shell dcscl-iLlc tiie prcposcd rigir-i, of Ii.:ty r.ccoi',ling 1:o:ilrvi"./, sl::"t'i'i'::

necnssi i:y .ici tire proposecl lrigh,lnv, and q'ive any crr!rl'it'io;'ral 'iit ici'iila li c:i iltc

rle p::' int',ir'i: rcllt i ri-.5 .

-ihl cpp'l.ico.tion of i-.hc i,lpS uas da'Lc<.I 0cLoircl 
.I0, .197'l 

a.iiC 'ii'ir'iil:l '"l i'cC ?''r t':'

crri:i;,,iir*r1; ir.y irr. L.ynn Thonpson, R.c!.rionar Dire ctor of thl Ir'ocll.v i, t.t:t,:r'irt lli,: !i''i'1" I;r

i:hat applica'i.ion letter i'lr. Thompson si.at.es: "ln o"it'l for ih: Pal^ll Scrr'''icc t'c

frrl ly co:tiir1:.i.: .l:::. Tr-anspLt"l,. p.oirl i n 'lilr R'igthorn li1p1",'r1 [lecrcai: jol'1 r'l'01 a's cf i i''ic '

it uill he neccssary that a rigllrt o'i r'lay be secLli''ccl for thnj: pc'*i:"iolt ci' 'ulir rc': i

travcr::inq sta.i:e-ol,rired lancis in sccti0n 35 of Toi'tnship 3 Snrriho llrrrirl ?'llasi:'"

plaifli.i.i.l rillerqcs ,r-il;ri: Ih;: appl icatjcn riois not :;ircl': i:]ll ilfcscg.ir-rr ol i i'r ci":riil'it'''l

of thc :ascrit:nL. t'lPS's nppl j c.at jon sl.ates tlre easemetrt i s ne cessery for iiir

(:()ii:r; i::'llc i;"i *,'i r.: i' i:iiil roirrl "

ln, I

I

l5

16\

tt

I !-/

l9
nn

11

?,2

).4

a/

,a;

ait

29

?rl
J rl

Ccngrcrs has appropri at'ecl f ttncls for

dci;lrl'nlctli. as strntes tlrat Conqi'e ss cloc;s not

the construction of the rced and tlt:

pcrform unnccessary act's o:' ll)i rc:1:"j''lr':

-9-



'';1
1i

1i

il. -

il
i'

il
rl

ii

t;

I ll nroncv for unnecessary roads. section 49-.l24 R.c.l,l. ig47. The fecianal 5jov*^nnrent,s
il"
il

2ll action:; in this matter constitute prima facia evidence of nc.cessity for 
'ie

lt
il

, il purposes of Se crion st _803 ( I ) .

4 il seci:ion Bl-803(2) n.c.t't. 1947 places no obf igation upcn the 4rpal,.inent to
-ll

ilq ll malle a findili3 of necessity as aileged by plaintiff" flolvcvcn section sl-.i,13(2)
"ll

I
6 ii do*s state i'hat whe never the cre partment cons icJers it neccssar_v, i il sh,rr r exanri nc tireilti--
7ll pi'c:tos:d righi of r'tay and t'cport its firrclings to the borrcl. The cle,pri.tmr.ni: clici
'tl

ll

n li ittsllect the arca and rcpcrrted its f indings to the hoa.ncl jn tire clci-,r jlc,J stai:c.r:,;ri:.
vil

rl

o ll Al ' llrri'rlt iirtl il':plriml;ri: ciid rrot consiclei- its aci.ion as a r;rr.iol, 0nr ri,rr:.i.ica:r,l.ll,., il
il

-^ Il li"f^-+-i,l0 li il;.'.c;l:r'l:; i'itc i:llvirotrterlt' i-i; uns consiclered neccssarj/ to in."p16i tirc arrl a'lilll

t I ll ri';:ri: to i:he I'ro*'''cl. Eccause of the conl.rovcrsy associaied r,l.ith thl roacl, iire
I r il

rl

*r il dcirlrtinliit' prcla'red its fjndin3s in the for.m of a cletailerl st.atenrcnt. and in goncra?
t!, tl

it

t2, jj cc-'rr:r iarrcc *i Lh ilFpA to the f u r r est extent poss ibi e.lt
tl

r " tl 
-iirn 

i'li:$ ''rtrbm'it"l'etl 1r'ro copies oF the plats r.rith the appl icai:io:r rs rcqLr.ii.cd b1,
t't ll

ti

ili ll section ill-1103(l i' Tile appl ic.rtion fornrs as completed by l,lps st.rtrs: ,,Du1y| _, ,,1

ir

r.-,1 vi;"'i rtiod J:r"a.-i .:re rr:.1 ^'l!b ll v\:' ti ruu (., ',,..,,,,Ji cri.r PrEtS '!n cluplicate aCcoj.ltpany tiris lppiicaLion attLl crrc iit.:lilf eil

rzil P1l't lr:l'irn'f" Tl.r* .-^'r
I t il ' ' ' -' 'ur ' i:l11 app I jcation vlas certi Fieil blr 'ihe eng jneer as rcqu jr-cc 1i,,,rl

rnll Seci1onSt_S03(t)" :l
tu il

lt, ii An-y yiol.rt;cir by llPS of Sar-ti on 2(r \ nr D r (\^ rr,. | '\'.e""'I v.)' r'ri./ w' -rL:\.e tvit L\dl or r,.r..: g9-604, B0 stai. gl3 o;
II

2c ii 0c-i:ci:er .l5" .l965 
r;lrich cstabl ishcd Bjqhorrr cariyon i\la.i;iopal Rcrrcait.:on li"co jsil

?,1 il llc; _.i^ srrir,jcct f,cr a f erJcriil ccurt action.
l{ i

?zii v

-- ll n!:nnnr:1[iri-re 
^-^-,-i.?.3 'l 

r/:i' ri i'I rir.ir*!--li!;L-l-(ill.s-00_ l:-0_'1*V I_OUI__r_WLll4ll$1.*lntisTpATIVt pn0ci:l;1tFS AcTli -*.-*--:---*
ta 

"l 
rhe i'iottt''rna Adrnjnisi:rative Proceclures Act (l,1ApA), Sect.i on BZ-4?.01 , ct !c,Q..,

i,-c ll
ll -- \" ''\t' e\

,, li 
R'c"11 " 1947 requires notice anci a hcaring in a contestccl case" A contrrsted case

t, il 
is rJr'''inc:rl as "an.v p'oceccinq bcfore an aqcnc.y in l^rrrich a detc:..;nination oi icir.'i

ll -i^!,.r-^ -r
27 il 

rrclirts' !':'t'les on priv'ilegcs. of a party is rerquired by larv to bc macle after the

::f ii frr)':et'.,t,,tiiv',1,'a iril^i;,1". (Sect.-ian €',./.-4!-.i:{:l) , n.tl"ti. ll.1:/.
llI r'!.-,,.

29 il t'ir'l[)i:c] 8' l'it'le Bl R-c"l'l . 1947 establishes the depar^tnrcnt,s proccclures jn th;.it

"t' li ctrattt'inq of a pernrit. Tltere is no requirenent for a hcaring pr.ior to the gr.rrrt.ingsv l!

,ll
l::i?: ll -l o-
.,..:,3 ll

:i

ii

CTAI
ra:i:ri
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o.f an easeinent. No hearing has ever been requested by Plaiirt'iff. Thc grantin" o-i

i:i:e easeirent is not a deterrnination of the 1ega1 rights of the Plaint'iff'

The department is under no 1ega1 obligation to implemeni its proceCures fot

l,lIPA conrpliance pursuant to l''l/\PA. MAPA establjshes the procedures for atlopiin3

rules rclating to 'l.he agency ancl no rltles are required for l'iiiPA colipl i.:ncc.

VI

DEpARTi,tINT it\lJLti{tD By II't,lui\cTI0N AllD llLfltr.^-ilus i:; t''iiT /ri'llciillAil,

plainti.if uil I not sufi"ci^ irrcpa'!rablc 'injurv jf l.he c.isi:ili:i'i'i 'l: qt'rit'Lir!

l:lcausc plainLi-if has go leqal s'Lakc jn tlie qr"ani:irrq oi tltr-'ei:is".lr',:ii:. Plajitf i'l"l':

pr6ii;lr rcmerly for conLcstingi tiic l'ransparl< Roacl Proj;',:'i; i s ail acticn j,t f rdi:l':'l

Court rCAarcliitg t.he en'rjronneni,al cottscqtlcilCcs oi''lhc rcrtl'

The granting of jnjunctive rel ief r.r'ill iniu'ie tite cicprrtir:lit. i:,1:l tli; 8oal"'- jir

thai ii u'ill rcEult in a lciss of revctlue to ih* trus'L in t}:r anlOtlili ol ll,C:'l'

suc!t a loss iE violative of -Lire constituticiral and st;]trrto'r"-rr pro'leclicns acco:'tii:l

i:he trust. Al^ticle X, Sect'ion 3, Corrstit'ut'ion of the Staic of llolll-ena

Tlrc clr:pertrneni has ccnrp'licLl vljth all oi ii.s sta,'Lli.3i"rr cili ica.l:'ic;ls a:"d n-l :l '

is nr:.; a pl^gpcr rel'ic'i. llarirlemirs I ies cnly to co:,tl:l a clc:1" lqrli Citilr rirci r'l '

coiii.rll rl-jscrct.'ion. In a.dclrr:ssing t:he qucsi: jon o"i rn.ti-:,lamtts as to arlir-in;::li';ri jc'r

s.ta-i.c I tn6; 6e i'iontarir Suprc;:re Cour'l:. has sta'e cd : "Assrtmi ilq t hs arr .'ircl"i i',-v c'l i s i'

to Jcas;c,'i:h*n the ques1ibn r'rircther thjs pariicular prrcnl of letlrl sl:ottlr! bc

o.f ferc,l fot^ sal e or l ease jn an.y proper rilanncr ulita'ter.'nr,t'rAS rr:f cr ; li-lc to iit':

scLin6 cljscrct-ion of the boarrl; anrj it is elcnrcn'L.ar.y tirat m:,i;larnLrl tril I rict I jr i'"

coni-rol discrction. S'*lf -qX*!,e-.]_-9:!Xll-:1--.S:'.e'ySl!*Li-.-l-l--' 
5C il:li'' 1i'l''105'

107, .l47 P. ?-76, (.l9.l5).

Respectfrr 1 1Y srrbmi'Ltcd'

$tate of [ionL.ana
trepa"t',,ctit tl'i St.ai,e l-arlds anci Ioird
of Land Cott';nissioncrs

i',1'1";,,"; ill:1 .t.,, tJi'.., .'..rr'i, ,- 
" 

)

'l625 - I lili i\vc:'ire
llel cna o l'loiitatra 5950"l

ru9t.Ii)Il;a co.
tll:l - r::1r !:O,lI.

(i .)1
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TIIE STATT OF

MONTANA, IN AND FOR THE COUNTY OF LEI,IIS AND CLARK.

TIIE MONTANA I{ILDERNESS ASSOCIATION, INC.,

Plalntlff,
vs.

THE BOARD 0F LAND COilMISSI0NERS and THE
DEPARTME'{T OF STATE LAITDS OF THE STNTE
0F t40NTANA,

No.38544

0RDER and 0PINI0l!

Defendants.

0n rlmuary l6''t 97s, defendants filed a motlon to quash the
temporary restralning order issued hereln on four separatc grouncs, and

arguments and testimony were heard the sanre day. Brleflng b-y all
parties and Frlends of The Earth and Bl9 tlorn Canyon Hlghway Association
as amlcl were flled by January zg, l97s. The law and the evldence as

thus presented have been consldered and thereupon the court now makes

i ts 0rder.

It ls 0RDERED, ADJUDGED and DEcREED that the sald motion is
granted and the cause dlsmlssed.

Defendants flrst ground ls that the pla'lnt{ff does not have

standfng to sue. As to the flrst clalm, I cannot agree.

The lnltlal lnqu{r.y ls whether the plalntlff has standing
under any statute. There ls no genera't Montana statute grantlng an

organlzatlon such as the plalntlff standing to challenge the action of a

state agency on envlronmental grounds. The Montana Envlronmental po'l icv
Act (MEPA) (Ch. 238, L. '1971, Secilons 69-6501 , et. s€Q., R.C.M. 1g4t),
upon whlch plalntlff bases lts flrst claim, does not speclflcal'ly
provide for appeal to the dlstr{ct court by anyone.

The l,lontana Adminlstrative procedure Act (l,lApA) (Ch. 2, tx. L.
'1971' Sectlons 82-4201, et. seq., R.c.H. 1947) provldes for judicial
review ln ! "contested case', (Sectlon BZ-3216, R.C.M. 1947). A
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"contested case' I s deflned (Secti on BZ-4?OZ (3) ) as ,,. . . any

proceedlng before an agency ln whlch a determlnatlon of an.y Iega'l rights,
dut'les or prlvlleges of a party is Lgruired by law to be rnatle after an

s-pportunlty for he ." (Emphasis added.) The pertinent statute
(sectlon 81-803, R.c.l't.1947) provldes speciflcally for the granting
of lti ghway easements across state I ands Lry the Board of Lantl

commlssloners. No hearing is provlded for. The only "party" to thc
proceedlng recognlzed, other than the state and the party seel,.ing

the easement, ls a land purchaser or contractor, or an ass'lgnee of the

same' and h0 crn g'lve' or presumably deny, consent. Thus, I can flnd
no speclflc legal requlrement for a hearlng before determinatlon by

the agency on a request for an easement. The proceedlng cannot

therefore be characterized as a "contested caseo under MApA and it
follows, under Sectl on 82-4216, supra, that the plalntlff does not

have access to th€ d{strlct court under that act. In the absence of
statutory standlng, stated or implied, we look to the complalnt for'
allegatlons that might establlsh a basls for standlng. Those

allegatlons mlght falrly be summarlzed as follows: plalntlff ls an

organlzatlon dedlcated to the promotlon of wilderness areas and to

advanclng envlronmental causes generally. Many of lts 750 members Iive
in the general area of the 8lg Horn Canyon Natlona'l Recreatlon Area

(BCNRA), they use and enJoy 1t, have opposed the proposed roarJ, and

the'lr use and enJoyment of the area wlll be adversely effected by the

grantlng of the easement (amended complalnt, para. I). They have been

lnJured by the fallure of the Departnent to fo'llow I'IAPA (para. 20), the

lnJury ls or wlll be {rreparable because the env{ronment will be

lrreparably damaged (para, 22), and the lnJury effects not on'ly the

plalntlff but rll other c{tlzens (para, 24).

These allegat'fons tyere supported by the testlmony of

Elizabeth Smlth, a member of the plalntiff organlzatlon, and former

vlce-presldent and board member, at the evldentlary hearlng held in
thfs mattar. she additlonally gave her op'ln{on that a high-standard

;.:';;

,* ,t:r

n'{+
,t.ti
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r0ad' such as the one proposed, would result ln the destruction of
archealoglcal remalns and the "frag{le" land. she testlfied plaintiff,s
rnenbers had drlven, hlked and camped ln the area, had a continuing
interest ln dolng so, and that the damage antlclpated by the proposecr

road improvement would effect that lnterest adversely.
Thus, ln b11 ef, p'l aint'l ff pleads an envlronmental intcrest and

irreparable drmage to that lnterest by actlon or pendlng act.lon by

the State.

The qurntum of envlronmental {nterest necassary to create
standing In a case such as thls ls the threshold questlon. I have not
been referred to' nor can I find, a l{ontana case on the polnt. Both

sldes urge slcrra club v. Morton (40s u.s. 727, 3l L. Ed zn,J 636, 92 s.
ct. l36l) as authorlty, lt belng recognlzed as the landmark case on the
subJect of thc standlng of environmental groups to challenge government

actlon' As lt deals wlth standlng ln relatlon to the National
Envlronmental Protectlon Act (NEpA) after whlch the l.lontana act ls
modeled, lt would seern to be an approprlate guldc. Although the case

was declded' rpparently, by four Justlces wlth t|{o Justlces not
partlclpatlng and three dlssentlng, there does not appear to be any

dlsagreement on the followlng statement by Justlce potter stewart,
wrltlng for the Court:

'l{here the party does not rely on any speclflc
3tatute authorlzlng lnvocatlon of the Judlclalprocess, the questlon of standlng depends upon
whether the party has a'l leged such a 'personalstake ln the outcome of the controversy,t Baker
v Carr,369 US 186,204,7 L Ed 2d 663,678,82 S Ct
691, as to lnsure that 'the dlspute sought to be
adJudlcated wlil be presented in an adversary
context and ln a form hlstorically vlewed as
capable of Jud'iclal resolut{on.' Flast v Cohen,
392 US B3,l0l, 20 L Ed 2d 947,962, 88 S Ct 1942.'

If re !ccept thls as a guidellne, lt would seem that the

allegatlons and proof noted above wou'ld quallfy the plalntlff as to
standlng. llhlle the personal stake of the lnd{v.|dual members concerned

does not seem oyerwhelming, the alleged collectlve stake of the

organlzatlon seems substantlal enough to assure presentatlon in an

.@: -3-
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adversary cont€xt. A readlng of the Flast case referred to at the
pa-oe noted lllumlnates the neanlng of the phrase ,, 1n a form

hlstorically vlewed as capab'le of Judlcial resolutlon." This phrase

seems to mean that hlstorlca'lly the federal courts have heen reluctant
to entertaln "lIl deflned controversles", cases of a "hypor-hetical
0r abstract character", "frlendly suits" or those whlch are "fe.igned

or colluslve In nature." If the case does not suffer from thesa

inflrmit'les rnd a truly adversary situatJon ex.lsts the plaint.jff is
entltled to standlng ln the federa'l courts. The baslc rule set out
in these cascs seems to have been expanded or reflned ln two cases

prlor to The s'lerra club case (Barlorv v. collins,397 u.s.'159 and

Data Processl.ng Serv'lce v. camp,397 u,s.150). tn these cases it
was held that standlng could be established by alleglng "lnjury in
fact" to an lnterest "arguably w{thln the zone of lnterests" to be

protected or regulated by the statutes that the agencl€s are c'laimed

to have vlolrted. It would seem that a slm.llar rule could be

applled ln envlronmental cases ln Montana and ln thls case,

partlcularly In vJew of our constltutlonal and statutory provlsions
havlng to do wlth the cltlzen and the envlronment. In a case

concurrently under conslderatlon In thls court (r38092, I'lontana

wl I derness Agsoc'l atJon and Gal I atl n sportsmen's Assocl ati on v. The

Eoard of Herlth and Envlronmental Sclences and Beaver Creek South,

Inc. , lntervenor) we noted I n our memorandum of February l'l , 't 975:

"0ur 1972 Constltutlon provldes that the courts
'shall be open to every person, and speedy remedy
af forded foi everylJnfiry of p6rson, broplrty or-
character.' (If,T6'). Thir staie ts enjoiired iormalntaln and lmprove a clean and healthful en-
vlronment Jn Montana for frresent and future
generat,|ons' (IX,l). pursuant to thls
constltutlonal directlve M.E.P.A. vras enacted.
f,l.E.P.A. makes lt a state pollcyl * I r ln co-
operatlon wlth the federal government and local
government, and other concerned publfc and
p r I v a t e o r q ai'Tf aTT6iT, -T6--I;E?I l-iTiTtTEi'u t e
ffiniario-rn-6iTuresTi .Eo creaEe ans main!arn
condltlons under which man and nature can co-exlst
ln productive harmony, and ful ff I I the socl al ,
economlc, and other requlrements of present and
future generatlons of t4ontanans. ' (69-6503).

-4-
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The same secil on 0f l,l. E . p. A. orovl dcs : rThe
leglslatlve assembly recoqnlzbs that eachperson sha'll be entltled Io a healthflT-Fn-
vlronment and that each person has aresponsibil!ty to co'nTFtbute to thepreservatlon and enhancement of the en-vlronment., The flnal paragraph of the next
sectlon (69-6504) requl ies iirai proposed
lmpact statements be made avaj I abl e' to thapublic.

I belleve all thls qives lndlvlduals and
groups ln thls state a status ln envlronmenta'laffairs that the.y dJdn,t have before the advent
of the new Constltutlon and M.E.p.A. How is
thelr new status to be secured and malntained
lf access to the courts ls barred to them?

The answer ls offered that one goes to the
Attorney General. But the Constltitlon and
I'l .E.P.A. do not provide any change ln status tothe Attorney General ln regard to envlronmental
matters--they glve lt to lndlvldualg and topub'l{c and prlvate groups. And no one has ever
trgued-before, as far as I know, that the Attorney

.Goneral has any klnd of exclusive standlng to
seek InJunctive rel{ef aga{nst state agencles.

AdJudlcatlng acts slmllar, lf not ldentical,to M.E.P.A., the courts of other strtes, such as
Callfornla and l,Jashlngton, have had llttle
hesltatlon In followlng the federrl courts lnprovldlng access to gr6ups such as the plalntlffs
here under N,.E.P.A. It is true that the federal
courts had the federal admlnlstratlve
procedures act to ald ln creatlng access. But it
appears that the state courts, ln followlng the
federal courts, dld not have or dld not utlllze,
such a wedge. They slmply found that thelr
anvlronmental acts, s{ml1ar to ours, provlded a
netr rl ght for lndl vldual s and groups--the rt ght
to access to the courts to secure the pollcy alms
ln the envlronmental fleld stated by thelr
leglslatures. "

For these reasons, I belJeve the plalntlff here should be

accorded sttndlng, even though there ls no sneclflc statutory provlslon

whlch authorltes lt. There ls a Justlclable lnterest, there is an

adversary ralrtlonshlp that wltl assure full conslderatlon of genulne

lssues, the matter could be resolved ln acceptable and accepted

procedural forms, and the InJury alleged 1s argurbly wlthin the zone

of lnterest to be protected under MEPA. Furthermore, the need for
resolut{on of controversles such as thls at the lnstance of the

cltlzen or a cltlzen group {s recognlzed ln both our Constltutlon and

s tatutes. (Ttre Court w'l'l I note I ts awareness that S. B. 203 of the 44th

Legislature ls, at the tlme of thls wrlting, ln enrolllng after

i, iir,

'f'!]
{-'**

-fir+
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passage through both Houses. sectron 3 of the blil glves standing rn
dlstrlct court to any person agalnst any other person causing or about
t0 cause damrge to the envlronnent. Renredies agrrnst adminrstrative
agencfes are also provlded. l,le would vlew this as {mplementing
Iegislatlon, whlch we beIleve, as lndicated, ls not lndispensabie to
standlng In an approprlate case. )

The second bas{s offered for quashlng the restrarnlng order
ls that thls Court does not have Jurlsd.lctlon.

Inltlally, we are faced wlth the restrlc'on placed upon
the court by Sectlon 93-4203, 1g47, whlch prohfblts lnJunctlons to
prevent thc exscutlon of a publlc statute, by offlcers of the law, for
the pub'lfc beneflt. Thrs restr{ctron may not apply where thcre 1s
irreperable InJury and a crear show.rng of illegailty (state ex rel
Keast v. Krleg,145 l,l. 52l,5Zg). As noted, irreperable lnJury to the
partlcular group represented by plalntlff ls at least pleaded here.
But ls therc a clear showrng of |ilegailty arlegcd In the pleadrng or
shown by the evldence so far recelved?

The flrst clllm as to l'llegality made In the rather dlscoursive
amended comp'lrlnt ls that the 0epartment and the Board farled to
fol I ow the "gufdel J nes" I afd down by The Envl ronmental Qual I ty councr l
(EaC) (Defcndrnts' Exhlblt ,Du), and the Department,s own ,,guldellnes,,
(Defendants' Exhlb{tuEu) made pursuant to the tQC,gufder1nes,,. varrous
such vlol atlon3 are set forth under the fr rst cr arn (embracr ng
paragraphs l2 through 17 of the amended cornplarnt), alI of whrch , rt
ls alleged, ylolrt€ l,lEpA.

Thc flrst quesilon ralsed by these ailegailons rs whether The
EQC's guldellnes are blndlng on and enforceable agarnst the agencles of
the state government. The answer to thts questfon wlll be determlned b_v

conslderlng what k'lnd of an anlmal The EQC ls, and trhrt klnd of power lt
has. At the outset, lt should be noted that lt ls clearly not the same
kind of an agency that lts federal counterpart rs. section 202 of
NEPA (42 USC 4342) creates ln the 0ffrce of the presldent a councll on

-6-
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Environmenta'l Qua'ltty (CgQ) composed 0f three mambers appointed by the
presldent. The dutles and functlons of the cEQ (Sectl on 204) relate
entirely to the President and the execut{ve branch of the government

and are baslcally advlsory. There is no functlonal relation or
llaison bctreen the cEQ and the congress. lrlontrna's EQC, on the other
hand, seems to be more of an arm of the I egl sl ature, al though tlr.l s i s

not entlrely clear, and has a study-advlsory functlon which runs to
both the governor and the leglslature. (sect'lon 69-6514, R.c.tl. ]l947).

0ne other d{fference ls that the cEQ itself is deslgnated as the

functlonal entlty for all purposes Jn the federal leglslatlon, vrhile the
onl.y functlons the statute prescrlbes for Montana's EQC ls the holdtnq
of hearings (sectlon 69-61516, R.c.M. 1947): The appolntment of an

execut{ve atrtitor (sectlon 69-6511 ) and the approval of his ernpioyees

(Sectlon 69-5512) lts executlve dlrector and staff are deslqnated to
perform all other functlons, presumably, but not expressly, as agent of
the councll. The powers granted the dlrector and staff of the EQC in
Sectlon 69-6514 are llmlted to the maklng of studles and recommendatlons.

There ls no apparent authorlty to requlre anybody to do anything.
Thelr recomnendatlons must therefore be lmolemented and enforced bv

elther Ieglslatlve enactment or executJve order.

Thc sltuatlon presented by the evldencc here ls that the

EQC has lald down lts "revlsed guldelines" for envlronmental lmpact

statements (Defendants' Exhlblt u0u). The Departnent of State Lands

has lald down lts "revlsed gulde'l lnes" r'pursuant to I'tEPAu wjth no

apparent refcrence to the guldelines of the EQC {Dcfendants' Exhibit
uEu). The Dcpartment has issued lts "notice of pendlng declslon",
undated, deallng wlth the proJect {n lssue, wlthout reference to elther
Its otrn or the EQC's guldellnes, and lts "detalled statement", dated

"0ecember, 1974", purportedly pursuant to MEPA Sectlon 69-6504 (b)(3)
R.C.l,f .'|.947 but wlthout reference to lts own or EQC's guidelines.

A scarch by the Court of the Montana Admlnlstratlve Code has

failed to reveal any duly adopted rules by elther EQC or any Department

-7-
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or agency hrv{ng to do wlth MEpA env.lronmental lmpact statements. In
th'ls the agencles of the state government have abysmally failetl to
comply wlth the clear requlrement of section B2-4203 (l), R.c.14. 1g41,
vhi ch states:

"('l ) In additlon to other rule maklng
requlrements lmposed by law, each tgencyshalI. * * * (b) Adopt-ru'lei of praitlc-e,
not lncons{stent wlth statutory irovlslons,setttng forth the nature and rilqulrements 6fall-formal rnd lnformal procedures avallable,
includlng a descrlption bf att forms andlnstructlons used by the agency.,'

sectlon 82-{?04 mak€s lt qulte cJear that the word "adopt,'as used ln the

above-quoted sectlon means the ful'l not.lce and herr{ng procedure re-
quired for entry lnto The Montana Administratlve code (laAc) ln
accordance wlih'sectlon BZ-420s, R.c.l'1. 1947, part (3) of the same

sectlon (82-4204) provldes: 'rNo rule adopted after the effectlve date

of thls act (December 31,197A, Sect.26, Ex. L. l97l) shall be valld
un'less adopted 'ln substantlal compllance wlth subsectlons (l ) and (z)
of thls sectlon." Inasmuch as any rule to lmp'lement the requ.lrements of
sectlon 69-6504r R.c.t'|.1947, should, under that statute, be unlformly
appl t cable to al I agencl es of the government, I t would seem

appropr{ate, lf not mandatory, that the attorney general, ln

consu'ltatlon wlth the EQC, should promulgate and cause to be adopted

a model f0le for envlronmental lmpact statements pursuant to sectlon
82-4203 (3). R.C.M.1947. There ls no lndlcailon that he has done so.

Thc rasult ls that such ruleg or procedures as have been

promulgatcd by the EQC and t'he agenc.tes of the government, lnc'luding
The Department of State Lands, ln regard to environmental lmpact

statements hlve no actlonable valldlty or enforclblllty and a klnd of
anarchy prevrlls {n this fleld. In the Instant caset the Court has no

bas{s for enforcement except for the statute ltself, whlch stands un-

I mpl emented by effectl ve agency rul es .

I would add ln passlng that |4EPA ls not{ more than four years

old {Sect.18, Ch.238, L. 1971), In that ilme, netther the EQC nor the

-8-
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executlve or leglslatlve branches of the state government have developecl

a workable system for effectlve enforcement of lts provislons, Thl s

is a standlng 6hd open lnvltation to the courts to Jnvolve thenselves
in executlve and leglslatlve pollcy making by default. l.lhile that
invitatlon ls reJected by this court ln ttrls case, hlstory teaches that
courts are not always tolerant of vacuurns in the law and frequently are

prone to flll them. If an example ls needed, I would cite ca'lvert
Cllffs'Coordlnatlng Commlttee v. Un'lted States Atomlc Energy Conmission

449 F 2d 1109, a landmark ln the development of federal environmental

1aw, ln whlch the u.5. clrcult court for the Dlstrlct of colurnbia

made up for the dellnquency of federal agencies In the irnplerncntation of
IIEPA.

.,
Looklng, then, as we must, to the statute a'lone, we are

confronted rt the outset rrlth the requlrement that detalled statements

be lncluded on proposed proJects whlch can be descrlbed as "maJor

actlons of state government signlflcantly affecting the quallty of
human envlronment" (Sect. 6g-6504 (b)(3) R.C.ft. 1947). This presents

two questlons: Is thls a maJor act{on of state governrnent, and wil'l it
slgnlflcantly affect the quallty of human envlronment? In the absence

of firm guldellnes, elther adm.l nlstratJve or Judlclal , the answer to

these two qucstlons requlre the court to make two value judgments. It
ls my Judgnent that the proposed proJect as presented ln the

pl eadl ngs, brlefs , testl mony and exhlbl ts , partl cul ar'ly the fi nal

envlronmental lmpact statement of the Natlonal Park Service

(Defendants'Exhlblts "A-1" and "A-2u), ls nelther a maJor project of
lhe State of I'lontana nor of slgnlfIcant lrnpact on the quality of human

envl ronment.

ThG tract for wh'lch the easement has been granted conslsts of

19.91 acres of trhat t+e eastern Montanans call "sagebrush land". The

easement was granted to accomodate three-fourths of a mlle of improved

road wlth a 200 foot rlght-of-way to replace an exlsting graded road

wh'lch 1s regularly traversed. It ls also crossed by a power line,

" 
li.,
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There ls no known surface evldence of archaeologlc or hlstoric sites
on the state land through whlch the road passes or on thc right-of-
vtay granted. It wou'ld take more than twtce the acreage involved to
:upport a cor and a calf for a grazing season. The state ls to receive
$6'000 for the easement. It ls dlfflcult for me to conceive of the
grantlng of thls easement, standing alone, as a "major,, state project.

Tha question then ar'lses as to whether the proJect should be

consldered by'l tself,0r shoulct {t be consldered ln the'l arger context
of an lntegral part of the whole development of rhe Blg Horn canyon

l'latlonal Recrcatlon Area. I th.l nk it ls perfectly obvlous from a

rev{ew of the master plan for the area and at the flnal lmpact, staternent
that th{s great natlonal proJect ls not golng to rlse or fali on the.\avallablllty of the state easement. The only thlng the state of
Montana could rccomp'llsh by denylng the easement, other than sacrificing
$6'000 for the schoo'l fund, would be harrassment of The liational park

servlce. I would hesltate to characterlze thls functlon as a maJor

state proJect. The state has better and more lmportant thlngs to do.
!{hlch 1s not to say that there may not be lnstances where combined

state-federal proJects, such as h.lghways, would lnvolve such a

substantlrl state contrlbutlon and lmpact that they could, and shoul<t,
be characterlzed as r maJor state proJect. In my opln.lon thls project,
slmply as a nrtter of fact, as well as 1aw,1s not such a proJect, Nor

do i belleve the grrntlng or denylng of the easement wl'il necessarlly,
or even probrbly, have an.v lmpact on the quallty of human envlronment.
In the f{rst place, as prevlously suggested, I serlously questlon
whether the state's flnal actlon wll'l have any substantla'l effect on

whether the rord 1s constructed. certrlnly lt wl'll not be crJtica'l as

to whether thc proJect as a whole ls carrled out. If the easement is
denled' the road wll'l be bullt on the adJoln{ng sectlon wlth equal or
greater envlronmental'lplpact. In v{ew of thls, and ln vlew of the

massive study of envlronmental'lmpact that has been made and will be

made by The llatlonal Park servlce, I see no practlcal reason for

-10-
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requ'lring the State to study the matter.

Thus I conclude that on the basls of thc statute ltself, the

EQC and deprrtmental rules belnq lneffective, The Department of State

Lands was not nequlred to complle and submit for revlew either a draft.
or flnal detalled or envlronmental lmpact statem€nt In connectlon wl th

thls proJect. The fact that lt dld lssue and c'lrculate a "notlce of
pendlng dcclslon, and a "detalled statement of envlronmental impact"

can not be construed as blndlng The Department to compllance with Section

69-6504 (b)(3) In all respects on sone klnd of an equltable estoppel

theory. The federa'l courts have found part (3) of the subsection to be

dlscrete from parts (l) and (2). If thls be so, one cou'td view the

Department's actlon as belng In conformlty wlth part (l), which calls
on all agencles to:

*Utlllze a systematlc, lnter-d'lsclpllnary
approach whJch wlll insure the {ntegrated use
of natural and soclal sclences and the
env'lronmental deslgn arts in p'l annlng and
declslon maklng whlch may have an lmpact on
man's envl ronment. "

Havlng thus concluded that the defendants have not acted

lllegal'ly, I must flnd that the Court may not enJoln, temporarily or

permanently, the carry'lng out of the defendant Board's grant of

easement under plalnt{ff's flrst clalm.

The second clalm, made {n paragraphs .|7, l8 and l9 of the

amended complalnt, ls that the defendants ln grantlng the easement

lgnored or vlolated the provlslons of Sectlon 8l-803, R.C.l'1.1947,

havlng to do generally wlth the grantlng by the defendant Board of

easements across state lands, and Sectlon 2 (a) of P.1.89-664,80
Stat. 913 of october I5,1966, havlng to do wlth acquisltlon by the

federal government of Montana state property for use ln The Blghorn

Canyon Natlonrl Recreatlon Area.

In mrklng th'ls challenge, the plalnt{ff cannot invoke its
pecullar lnterest as an envlronmental group to attaln stnding because the

clalm does not sound ln an envlronmental concern but ln a concern that

r':l "
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an 0rdinary c'ltizen and taxpayer nJght have for fa{rure of a

government agency to act accordrng to 1 arv. 0ur Supremc court has
consistently fol'l owed the general rure that "private cJtizens nray

n0t restraln officiar acts when they fail to a1'rege and prcvc
damage to themse'lves d'lfferent in character from that sustained by tne
oublic generally." (Holtz v. Babcock 143 M.341 ; Chovanak v. t,,tathews,

120 M. 520; state ex rel. Mltchell v. Dlstrlct court, r2B l.r. 3zs: State,
ex rel. Keast v. Krreg, r45 N. 521) The vioratron arleged .rn the
second clalm (lmproper grantlng of an easement) woulrl, if proven,
have the same effect on a'H cJtlzens and taxpayers, not Jrit
envl ronmental ly concerned cl tl zens. For thl s reason, I fi nd that
the plalntlff lacks standlng to malntaln that clalm.

rrre irrlrd clarn stated 1n paragraphs z0 and zI 1s that the
defendants v{olated the f.lontana Admlnlstratlve procedure Act (t{ApA,

sect. 82-4201, et seq., R.C,M. rg47) rn that, thrs berng a ,'contested

case" wlthln the meanlng of that act (Sect, BZ_4202 (S)) ttre f,.laintirf
and others were ent{tled to a hearlng, whlch was not provrcred. As

noted'ln the dlscusslon of standlng as to the flrst clalm, I do not
bel'leve thls 1s a "contested case,',lthln the meanlng of the statute
referred to, whlch dlsposes of thls thJr<t clalm.

Drted thls / 7 da.y of April , t 975.

6ORDON R. BENNETT
DfiTilcTTu"ge
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